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BAR BRIEFS

Lunde v. Northwest Mutual Savings & Loan Association, a Corporation: Plaintiff occupied an apartment in defendant's building and
had lived there for eighteen months. He tripped and fell on the cement
entrance steps and brought suit for personal injury against the defendant proprietor on the ground that it was defendant's duty to have the
entrance lighted. From a judgment for the plaintiff the defendant appeals, alleging as error the over-ruling of his motion for a directed verdict. HELD: Reversed. Judgment for defendant landlord. A landlord
owes no duty to look after the leased premises other than to keep them
in as safe condition as they were at the commencement of the tenancy.
-A. E. A.
State of North Dakota ex rel Hermann v. Farmers Elevator Co.,
a corp.: The plaintiff Hermann had grain stored in defendant's warehouse, which later closed in Oct. 1924, and left plaintiff in possession
of certain warehouse receipts. The elevator paid off all storage tickets
except plaintiff's and subsequently reopened in July, 1925. Evidence
showed that plaintiff had demanded the grain or payment in Jan., 1925,
but payment had not been made. Plaintiff began this action to recover
the value of the grain as of Jan., 1925, alleging demand and refusal
From a judgment for defendant, plaintiff appealed on the ground that
the court erred in denial of his motion for judgment notwithstanding
the verdict. HELD: Reversed. Plaintiff was unduly restricted in proof
regarding matters of fact involving the settling of the storage tickets,
and was thereby prejudiced. He should be allowed opportunity to
establish the date of conversion, and a new trial is therefore ordered.
-A. E. A.
WORKMEN'S COMPENSATION
Sloss-Sheffield Co. vs. Thomas, 127 Southern 165 (Ala. April,
1930): Thomas was a miner, paid by the ton, furnishing his own
equipment, including explosives. The explosives, for use only in his
mine work, were purchased in quantities and kept at the workman's
home. The Alabama statute provides for injuries while "engaged in,
on, or about the premises where the services are being performed, or
where the service requires their presence as a part of such service at
the time of the accident, and during the hours of service as such
workmen." While testing dynamite caps, to be used only in mining
operations, he was injured at his home. The testing was done, just
before leaving for the mine, while at his home, and was occasioned
by the failure of an explosion the night before.
The Court's reasoning in this case does not impress the editor. It
was as follows: "It was perhaps as much to the interest of both the
employer and the employee that the latter should doctor the sore
shoulder of the horse that he might work for them, as that the dynamite
caps be tested to see if they would perform their function. The horse's
neck and the dynamite caps both may have given the employee evidence
of needing attention. They were equally equipment or appliances over
which the employer had no control, did not furnish, inspect, or transport
to the place where they were to be used; but were furnished, controlled,
manipulated, used, inspected, and treated only by the employee. It was
not a preparation necessary for beginning work after the employer's
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'premises' are reached. He was not upon a place of the employer where
or near which the first duties of his employment began. He was looking
out for his own interests. The interests of the employer were only
incidental, the same as if he were fixing his knapsack, mining clothes,
lamp, cap, or any other equipment needed in his work and which he
could not repair at home. This was all done by him at his home before
leaving, and as a part of this preparation to leave. He had not left
his house, but was on the porch all ready to go when the suggestion was
made by a companion that the test be made. These appliances were all
carried together and constituted his outfit, and all supplied by him at
his own expense." Compensation denied.
Industrial Commission vs. Rogers, I7i N. E. 35 (Ohio, March,
1930): This decision presents an interesting and far-reaching application of the Workmen's Compensation Act. Claimant was a petit juror.
While descending the stairs of the court house after dismissal for the
day, she fell, fracturing her hip. The Industrial Commission held
claimant not to be an employee, under statutory provisions reading
approximately the same as those of North Dakota. On appeal to the
Supreme Court, it was held:
"The question is a close one and is likewise a new one.

Section

1465--61 quite definitely extends the benefits of the Workmen's Com-

pensation Act to all persons in the service of the state or any county
'under any appointment or contract of hire . . . except any official of
the state,' etc., and the two questions here presented are whether a juror
is a person in the public service of the state or county under an appointment of hire, and, if so, whether he, as an official, comes within the
exception of that section. . .While the exercise of the function of a
juror contributes to the jurisdiction and power of the judge to perform
a sovereign act, just as the performance of duty by innumerable deputies,
clerks, and assistants to other officials contributes to the jurisdiction
and power of such official to perform sovereign acts, it falls short of an
exercise of sovereign power by its lack of power to make its 'Verdict
an independent, self-supporting finality. A juror possesses no sovereign
power, and, since it is not claimed that he has any other characteristic of an officer, he is not an officer within the exception of section
1465--61.

.

. The compensation provided for jurors is so meager that,

generally speaking, it does not represent adequate compensation, but
serves only because he cannot escape that service. . .The Legislature
having fixed the compensation, it does not lie within the power of an
'administrative body to determine that such compensation is inadequate;
nor does the fact that the juror has no option to decline such appointment render the appointment any less one for hire, since theoretically
the consideration provided by law for the service is adequate."
This raises a pressing administrative question for the North Dakota
Bureau and all of the counties. The payments to jurors have never
been reported, or required to be reported, and no premiums have ever
been paid thereon. Ohio, of course, has, by special legislative provision,
paid into the Ohio Fund for all of its employees. Should our Court
follow the reasoning of this decision, and hold jurors to be employees
for hire, it is clear that report of such expenditures must be made, and
premiums paid thereon.
Another definite holding in this Rogers case supports the Editor's
previous views. It is this: that a claimant does not come as a suppliant,
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but demands compensation as of right; that the Bureau is a fact-finding
body, and out of the findings of fact the existence or non-existence of
the right to receive arises as a matter of law. The Editor, therefore,
has believed that, even without a general right of appeal or review, if
the facts, for example, definitely establish permanent disability of 50%
of an arm, an allowance for only 25% could be corrected by appropriate
court process.
AMERICAN BAR ASSOCIATION
A special invitation has been sent out to members of Boards of
Bar Examiners in every state to attend the annual meeting of the Section of Legal Education and Admissions to the Bar at the Stevens Hotel,
Chicago, August i9 th, at two o'clock, before the meeting of the American Bar Association. The annual meeting of the American Bar Association is this year centrally located and at the same time includes an
unusual feature in the visit of a large group of the leaders of the
British and French bar as guests of the Association. A program for
the Section meeting, devoting particular attention to matters of interest
to bar examiners, has been arranged, and includes the following addresses: "Bar Examinations," Philip J. Wickser, Secretary, New York
Board of Law Examiners; "Bar Examination Statistics," John E. Biby,
Formerly Chairman, California, California Committee of Bar -Examiners; "The Future of Bar Examinations," James Grafton Rogers,
Dean, University of Colorado School of Law.
At various times in the past conferences of bar examiners have
been held under the auspices of the Section of Legal Education and
Admissions to the Bar, and considerable good has been accomplished
by the interchange of ideas among members of these boards. One question which is arousing some discussion at the present time involves the
creation of a national board of bar examiners, or of regional boards, to
frame examinations which the several states would be at liberty to adopt.
Under this plan, part of the examination, covering such subjects as.
statutory law, procedure, and local decisions, would still be left to the
local boards. This and other questions of interest will be referred to
and a full discussion will follow the formal addresses at the meeting.
A number of states have already signified their intention of having
at least one member of their Board of Bar Examiners at the meeting,
and it is expected that all the states will be represented.
COURT RULE MAKING
The following is a somewhat "unusual" comment on the part of
the Press concerning the frequently discussed rule-making power of
the courts. It appeared originally in the Chicago Tribune:
"There is a long, long trail a-winding toward a thoroughgoing
reform of the American administration of justice. But there are in
the foreground certain improvements in the mechanism of the law which
a persistent and energetic effort of the legal profession should accomplish within a reasonably short period of time. The most important of
these, we think and have said, is to put procedural rules in the keeping
of the courts themselves. In this we take leave to differ emphatically
with the decision of the Illinois advisory commission. Rule making
by legislatures has proved complicated, rigid, and theoretical. In the
hands of the courts it can be made more practical and efficient."

